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Consider the following possibility:  You are a board member of a Community Development Corporation (CDC).  You learn that the Executive Director of your CDC is considering running for city council.  He has put together a campaign committee, has started fundraising, and has given interviews regarding his candidacy.  You think that he has some great ideas, a lot of energy, and great political contacts.  You think he’d be a good councilman.  And you know that if he’s elected, the CDC will have a good friend in a high place.  But you suspect that someone could have a problem with the head of a nonprofit organization running for political office.  And you are probably right.

This hypothetical situation potentially implicates the CDC’s tax-exempt status and its funding under its Community Development Block Grant (CDBG) contracts.  It might also alienate the incumbent candidate, which could pose problems for the current operations of the CDC.  This is but one example.  What about the incumbent who wants to hire a CDC staffer to run her campaign committee, or the candidate who wants the CDC to publish a campaign ad in its newsletter, or the candidate who wants access to the CDC’s mailing list?  These questions raise problems for CDCs.

Election years bring legal and political questions for CDCs.  CDCs are not your ordinary nonprofit.  Unlike, an art museum, CDCs rely heavily on public funding for their daily survival and their funding can vary based on which candidate is elected.  Because the stakes are so high, it might be tempting to support the candidate whom the CDC believes will win.  It could be helpful to clarify some of the considerations that boards of nonprofits (and specifically CDCs) may legally take to make sure the corporation is not in violation of applicable law and to ensure that the political actions of leaders in their individual capacities does not compromise the corporation.

Think of a board of directors as the parents of the organization.  A parent’s job is to decide what activities are in the child’s best interests.  Similarly, the board of directors is charged with making those “best interests” decisions for the organization.  The Ohio Revised Code provides that “all of the authority of a corporation shall be exercised by or under the direction of its directors.”  Ohio law also instructs that directors have two duties with respect to decisions for the organization:  (1) They must act in good faith and (2) they must act in the best interests of the corporation, and with the care that an ordinarily prudent person in a like position would use under similar circumstances.

The duty of the board to act in good faith for the best interests of the CDC determines who is responsible and what standards are required for making decisions.  But it leaves up to the board of directors the questions of what is in the best interests of the CDC and what policies, rules and regulations are required to protect those interests.  Those interests include compliance with laws that affect tax-exempt status, compliance with contracts and terms of grants, the ability and capacity to conduct business necessary to fulfill the corporate mission, and the reputation of the organization.  The rest of this article takes a closer look at these concerns

First, the board of directors of any nonprofit must concern itself with the tax-exempt status of the organization and its legal standing to receive charitable and public grants.  Recognition of tax exemption under the federal tax code, IRC 501(c)(3), grants an organization the privilege of exemption from taxes on income received from private, tax-deductible donations and public grants.  In return, the tax-exempt CDC is prohibited from using any of its assets, facilities or resources to support or oppose any candidate’s election to political office.  It is a flat and complete prohibition of direct or indirect activity attributable to the tax exempt organization.  Protection of the interest in remaining tax exempt requires policies and practices that prevents any assets or resources, financial or otherwise, from being used for or against anyone’s election to a political office.

Second, contracts, including CDBG contracts, contain legally enforceable obligations.  CDBG, and other contracts with local, state or federal governments, usually contain limitations or prohibitions on the use of funds provided under contract.  CDBG contracts in Cleveland, for instance, currently prohibit any employee who is running for political office from being compensated in whole or in part with CDBG funds and no CDBG funds may be used directly or indirectly for partisan political activity or to further the election or defeat of candidates for public office.  Clearly, a staff member running for office is prohibited by the provisions of that contract.  Complete and exact compliance with contractual obligations is clearly in the best interest of the corporation.  A board of directors needs to be informed of these and other limitations that may be in agreements with both grant-makers and with public agencies.

Then there is the issue of the day-to-day operation of the CDC.  This can be called the board’s “doing business” concern.  There are two basic concerns that factor into how participating (or appearing to participate) in an election can affect a CDC.  First, how can a CDC continue to operate when its leaders are busy campaigning?  Second, even if the CDC actually complies with the tax code and its contractual obligations, if a candidate raises concerns about the CDC’s activities, perhaps with the IRS, the CDC might have to expend valuable resources to defend itself.  And these resources can be better spent elsewhere.  The energy and focus of activities is diverted from work on the mission and programs.  In considering the CDC’s best interests and how a staff member’s decision to run for public office may affect the CDC, the board of directors must take into account the CDC’s ability to function on a daily basis.

The board must also consider the CDC’s reputation.   Directors may need to consider whether the private and legitimate activities of its staff or volunteer leaders will negatively or positively affect the current or future reputation of the organization.  That is a judgment call a board may take and enforce with the establishment of policies and procedures that limit what may be otherwise allowed by law or contracts.  When its leaders get involved in a political campaign it can be a sticky wicket for a CDC.  The benefits could be big, but the risks cannot be ignored.  Surely, the board cannot ignore the potential political fallout from the perceived involvement of its leaders in a political campaign.

Which of these three “interests” the board of directors believes is the most important may vary from organization to organization, from board to board, and from one election to another.  But these are the three big interests that boards of directors need to consider when deciding on a policy regarding political campaigns.

Further information and consultation on this subject is available to Cleveland community development corporations at the Community Advocacy Clinic, Cleveland-Marshall College of Law, Cleveland State University by email at cac@law.csuohio.edu

PAGE  
1

